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OFFICE of the ATTORNEY GENERAL

GREG ABBOTT

January 31, 2003

Mr. Jesus Toscano, Jr.

Administrative Assistant City Attorney
City of Dallas

1500 Marilla Street

Dallas, Texas 75201

OR2003-0669

Dear Mr. Toscano:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 175829.

The City of Dallas (the “city”) received a request for “all bids associated with the RFP for
the City’s 457 and 457 PST Deferred Compensation Plans” and “any internal spreadsheets
or other analysis of the competing companies.” You note that the city has previously
requested a decision from this office regarding the proposals submitted to the city by
Nationwide Retirement Solutions (“Nationwide”), Fidelity Investments (Fidelity”),
CitiStreet, and Aetna Investment Services (“Aetna”). This office subsequently issued Open
Records Letter No. 2003-0223 (2003), in which we determined the extent to which those
proposals are subject to required public disclosure. Because there has been no change in the
law, facts, or circumstances surrounding that ruling, Open Records Letter 2003-0223
constitutes a previous determination for purposes of section 552.301(a) of the Government
Code.' Accordingly, we need not further address the public nature of those proposals.

However, you have now submitted to this office the proposals submitted to the city by the
ICMA Retirement Corporation (“ICMA™), TIAA-CREF, and VALIC Retirement Services
(“VALIC”), as well as the requested spreadsheets, which contain information from the

'The four criteria for this type of “previous determination” are 1) the records or information at issue
are precisely the same records or information that were previously submitted to this office pursuant to
section 552.301(e)(1)(D) of the Government Code; 2) the governmental body which received the request for
the records or information is the same governmental body that previously requested and received a ruling from
the attorney general; 3) the attorney general’s prior ruling concluded that the precise records or information are
or are not excepted from disclosure under the Act; and 4) the law, facts, and circumstances on which the prior
attorney general ruling was based have not changed since the issuance of the ruling. See Open Records
Decision No. 673 (2001).
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submitted proposals. You indicate, and provide documentation showing, that the city has
notified ICMA, TIAA-CREF, and VALIC of the request for their proposals, and ICMA,
TIAA-CREF, VALIC, Nationwide, Fidelity, CitiStreet, and Aetna of the request for
information contained in the requested spreadsheets, in order to afford each entity an
opportunity to supply objections to release of the submitted information. See Gov’t Code
§ 552.305 (permitting interested third party to submit to attorney general reasons why
requested information should not be released); Open Records Decision No. 542 (1990)
(determining that statutory predecessor to Gov’t Code § 552.305 permits governmental body
to rely on interested third party to raise and explain applicability of exception in Public
Information Act in certain circumstances).

An interested third party is allowed ten business days after the date of its receipt of the
governmental body’s notice under section 552.305(d) to submit its reasons, if any, as to why
information relating to that party should be withheld from public disclosure. See Gov’t Code
§ 552.305(d)(2)(B). As of the date of this letter, none of the proposers have submitted to this
office their reasons explaining why their information should not be released. Therefore, none
of the proposers have provided us with any basis to conclude that they have a protected
proprietary interest in any of the submitted information. We therefore conclude that the city
must release the requested information in its entirety, with the following exceptions.

We first note that the ICMA proposal contains a confidential account number.
Section 552.136 of the Government Code makes certain account numbers confidential and
provides in relevant part:

(a) In this section, “access device” means a card, plate, code, account
number, personal identification number, electronic serial number, mobile
identification number, or other telecommunications service, equipment, or
instrument identifier or means of account access that alone or in conjunction
with another access device may be used to:

(1) obtain money, goods, services, or another thing of value; or

(2) initiate a transfer of funds other than a transfer originated solely
by paper instrument.

(b) Notwithstanding any other provision of this chapter, a credit card, debit
card, charge card, or access device number that is collected, assembled, or
maintained by or for a governmental body is confidential.

Gov’t Code § 552.136. We therefore conclude that the city must withhold the account
number we have marked pursuant to section 552.136 of the Government Code.
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We next note that some of the submitted proposals contain e-mail addresses obtained from
the public. Section 552.137 makes certain e-mail addresses confidential. Section 552.137
provides:

(a) An e-mail address of a member of the public that is provided for the
purpose of communicating electronically with a governmental body is
confidential and not subject to disclosure under this chapter.

(b) Confidential information described by this section that relates to a
member of the public may be disclosed if the member of the public
affirmatively consents to its release.

Gov’t Code §552.137. You do not inform us that a member of the public has affirmatively
consented to the release of any e-mail address contained in the submitted materials. The city
must, therefore, withhold e-mail addresses of members of the public under section 552.137.
We have marked the types of e-mail addresses that must be withheld under section 552.137.
We note that section 552.137 does not apply to a business’ general e-mail or website address
or to a government employee’s work e-mail address.

Finally, we note that portions of some of the submitted materials are copyrighted. A
custodian of public records must comply with the copyright law and is not required to furnish
copies of records that are copyrighted. Attorney General Opinion JM-672 (1987). A
governmental body must allow inspection of copyrighted materials unless an exception
applies to the information. Id. If a member of the public wishes to make copies of
copyrighted materials, the person must do so unassisted by the governmental body. In
making copies, the member of the public assumes the duty of compliance with the copyright
law and the risk of a copyright infringement suit. See Open Records Decision No. 550
(1990).

To summarize: (1) the city must withhold the account number we have marked as coming
under the protection of section 552.136; (2) the city must also withhold the types of e-mail
addresses we have marked in the submitted proposals under section 552.137; (3) the
remaining requested information must be released; and (3) while the city must allow
inspection of copyrighted information not otherwise excepted from disclosure, the city need
not furnish copies of such information to the requestor.

This letter ruling is limited to the particular records at issue in this request and limited to
the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
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filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public
records; 2) notify the requestor of the exact day, time, and place that copies of the records
will be provided or that the records can be inspected; or 3) notify the requestor of the
governmental body’s intent to challenge this letter ruling in court. If the governmental body
fails to do one of these three things within 10 calendar days of this ruling, then the requestor
should report that failure to the attorney general’s Open Government Hotline, toll free,
at 877/673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(¢).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Department of Public Safety v. Gilbreath, 842 S.W.2d 408,
411 (Tex. App.--Austin 1992, no writ)..

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at 512/475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge
this ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

Sincerely,
(z , y ‘E.Q{Q/‘U}l/’
T e L

Jennifer E. Berry
Assistant Attorney General
Open Records Division

JEB/RWP/seg
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Ref:

Enc:

ID# 174860
Submitted documents

Mr. Patrick Beaman

Regional Manager

The Hartford

P.O. Box 82823

Baton Rouge, Louisiana 70884
(w/o enclosures)

Mr. Tony Simmons

Vice President

ICMA Retirement Corporation
12238 East Arabian Park Drive
Scottsdale, Arizona 85259
(w/o enclosures)

Mr. John Shepherd

Vice President

Fidelity Investments

350 California Street

San Francisco, California 94103
(w/o enclosures)

Mr. Steve Toole

Vice President, Case Management
Nationwide Retirement Solutions
5900 Parkwood Drive PW-01-12

Dublin, Ohio 43016

(w/o enclosures)

Ms. Harriet Jacobs

Vice President

Governmental Markets
CitiStreet

633 West 5%, 12 Floor

Los Angeles, California 90071
(w/o enclosures)

Ms. Jamie Ohl

Vice President

VALIC Retirement Services Company
2919 Allen Parkway, Suite L13-10
Houston, Texas 77019

(w/o enclosures)

Ms. Rochelle Cummings

Regional Vice President

TIAA-CREF

5215 North O’Connor Boulevard, Suite 350
Las Colinas, Texas 75039-3730

(w/o enclosures)

Mr. Brian Harrington
Vice President and Managing Director

"Aetna Investment Services, Inc.

12701 Fair Lakes Circle, Suite 470
Fairfax, Virginia 22033
(w/o enclosures)





